
RICHARD M. FIRESTONE
(202) 942-5820

ARNOLD & PORTER
555 TWELFTH STREET, N.W.

WAS HINGTON, D.C. 20004 - 1202

(202) 942-5000

FACSIMILE 12021942-5999 DOCKET F!LE COpy ORlmNAL

NEW YORK

DENVER

LOS ANGELES

LONDON

March 18, 1999

BYHANP

Magalie Roman Salas
Office of the Secretary
Federal Communications Commission
445 Twelfth Street, S.W., TWA-325
Washington, D.C. 20554

Re: In the Matter ofPolicies and Rules Concernilli~ Unauthorized Changes of
Consumers Long Distance Carriers: CC Docket No. 94-129.
Comments of Tel-Save.com, Inc.

Dear Ms. Salas:

Please find enclosed for filing the original and four copies of the Comments of
Tel-Save.com, Inc. in the above-referenced rulemaking proceeding. A copy of these
Comments have been provided on diskette to the Common Carrier Bureau and
International Transcription Service, Inc.

Sincerely,

Richard M. Firestone

Enclosures

_ .._---_._-------



Policies and Rules Concerning
Unauthorized Changes of Consumers
Long Distance Carriers

Implementation of the Subscriber Carrier
Selection Changes Provisions of the
Telecommunications Act of 1996

Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

CC Docket No. 94-129

In the Matter of
)
)
)
)
)
)
)
)
)
)

-------------)

COMMENTS OF TEL-SAVE.COM, INC.

Aloysius T. Lawn, IV
General Counsel and Secretary
Tel-Save.com, Inc.
6805 Route 202
New Hope, PA 18938
(215) 862-1500

Richard M. Firestone
Paul S. Feira
Nicholas I. Porritt
ARNOLD & PORTER
555 Twelfth Street, N.W.
Washington, D.C. 20004-1202
(202) 942-5820

Counsel for Tel-Save.com, Inc.

Dated: March 18, 1999



TABLE OF CONTENTS

SUMMARY 1

I. THE INTERNET IS REVOLUTIONIZING THE
WAY COMMERCE IS CONDUCTED........................................ 2

II. TELEPHONE SERVICES ARE PARTICULARLY WELL
SUITED TO BEING PURCHASED OVER THE INTERNET........... 4

III. THE CURRENT LETTER OF AGENCY RULES MAY BE
SATISFIED OVER THE INTERNET AND ARE
SUFFICIENT TO PROTECT CONSUMERS FROM
SLAMMING......................................................................... 8

IV. ELECTRONIC LOAs SUBMITTED OVER THE INTERNET
PROVIDE CONSUMERS WITH MORE PROTECTION
THAN ANY OTHER VERIFICATION METHOD......................... 13

V. PIC FREEZES COULD BE CONVENIENTLY, EFFICIENTLY
AND RELIABLY LIFTED OVER THE INTERNET....................... 17

VI. BUNDLING INTERLATA AND INTRALATA SERVICE IS
PRO-COMPETITIVE AND IN ACCORDANCE WITH THE
COMMISSION'S CURRENT RULES......................................... 18

CONCLUSION...................................................................... 19



SUMMARY

Telephone companies have joined airlines, book stores, stock brokers and

countless other businesses in selling their services and products over the Internet.

Electronic commerce offers consumers lower prices, greater convenience, more

information and additional choices, and consumers are responding - electronic commerce

is projected to grow from $9 billion in 1998 to $30 billion in 2000. The Commission

should allow consumers to reap these benefits ofelectronic commerce by clarifying that

consumers may purchase long distance services over the Internet, just as they may

purchase airplane tickets, computers, stocks and thousands of other services and products.

Telephone companies sell their services on-line by having consumers fill out and

sign electronically a letter of agency ("LOA") authorizing a change in long distance

carriers. These electronic LOAs provide consumers with the same information as the

paper-and-ink LOAs that long have been used for switching long distance carriers. In

addition, however, electronic LOAs provide consumers with far greater protection against

slamming than paper-and-ink LOAs and other verification methods. Consumers initiate

on-line purchases oftelephone service by accessing a carrier's site. There, consumers

can review, at their own pace, abundant information about rates, terms and conditions of

service in order to make an informed purchase decision. When they are ready, consumers

complete an electronic LOA that requires not only the consumer's name, address, and

phone number, which are necessary for a paper-and-ink LOA, but they also provide a

payment mechanism (such as a credit card number and expiration date), the validity of

which is confirmed before a carrier change is initiated. In addition, many on-line users

are members of closed user groups, such as AOL and MSN, and thus can only access a



carrier's site on that system by entering an account number and password, which provides

still another safeguard.

By clarifying that consumers may purchase long distance service by executing an

electronic LOA, the Commission would follow a long line of legal precedent recognizing

that "writing" and "signatures" can be done not just with paper and ink, but also

electronically through telegraphs, telexes, faxes and other new technologies. As the New

Hampshire Supreme Court observed in 1869, writing and signatures can come from both

"a steel pen an inch long attached to an ordinary penholder" or an electric impulse sent by

a telegraph traveling through "a copper wire a thousand miles long." This reality is

recognized today by the Internal Revenue Service, the Securities and Exchange

Commission and, in other contexts, by the Commission itself.

President Clinton has observed that "existing laws and regulations that may

hinder electronic commerce should be reviewed, and revised or eliminated to reflect the

needs of the new electronic age." The Commission, which is charged with promoting the

use and development ofmodem communications technology, should clarify that its LOA

rules do not hinder electronic commerce and allow consumers to enjoy the benefits of

purchasing long distance service on-line.
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CC Docket No. 94-129

COMMENTS OF TEL-SAVE.COM, INC.

Tel-Save.com, Inc. ("Tel-Save") files these comments in response to the

Commission's Second Further Notice OfProposed Rulemaking ("FNPRM")! regarding

preferred carrier changes, 47 C.F.R. § 64.1100 sa~. Tel-Save has become a major

e-commerce provider, having developed an industry-leading, low cost, convenient

method for consumers to subscribe to our long distance service, review their bills and

interact with our customer service representatives. Well over a million customers have

subscribed to this service since its inception in December 1997, taking advantage of the

low prices and convenient customer service this technology has allowed.

! In the Matter of the Implementation of the Subscriber Carrier Selection Chanies
Provisions of the Telecommunications Act of 1996, CC 94-129, Second R\Wort and
Order and Further Notice ofProposed Rulemakini (reI. Dec. 23, 1998).



Tel-Save's comments on the FNPRM focus in particular on the proposed

treatment ofpreferred carrier changes conducted over the Internet. Also discussed are the

lifting ofPIC freezes electronically and the Commission's tentative conclusion that

carriers may not bundle interLATA and intraLATA toll service.

I. THE INTERNET IS REVOLUTIONIZING THE WAY COMMERCE IS
CONDUCTED

The Internet is possibly the most radical development in communications since

the invention of the telephone in 1875. In the 30 years since its inception, the Internet

has grown from a crude method ofelectronic communication for scientists to the fastest

growing communications tool ever. The number of people using the Internet has

increased from 10 million in 1995 to 140 million today.2 As Chairman William E.

Kennard recently noted, this extraordinary growth has been marked by, and is in fact

largely credited to, the lack ofregulation of the Internet.3 With its tradition of openness,

the Internet is a unique forum almost completely free of interference.

The explosion in Internet use, especially of the World Wide Web, and lack of

burdensome and outmoded regulation has attracted the attention ofbusinesses seeking to

use the new communication technology to market and sell products and services.

E-commerce, as this new trade has been termed, is forecast to increase from $9 billion in

2~ Remarks of Jonathon Spalter, USIA ChiefInformation Officer, at Institute National du
Travail, Lyons, France (Feb. 16, 1999) (text available at http://pdq2.usia.gov/scripts/cqgi.exe>).

3 Remarks by William E. Kennard, Chairman, Federal Communication Commission,
before Legg Mason, Washington, D.C. (Mar. 11, 1999) (text available at
<http://www.fcc.gov/Speeches/Kennardispwek910.htm1>).
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1998 to $30 billion in 2000.4 President Clinton has recognized the "importance of the

Internet and electronic commerce" as a way of "ensuring future economic success."s

E-commerce offers tremendous potential, not just because of the numbers of

consumers now using the Internet, but also because of the ability of the Internet to convey

vast amounts of infonnation to its users in a readily accessible fonn. This leads to better

educated consumers being offered more competitive choices ofproducts and services

they want to buy. Consumers are now able to, and do, purchase almost any product or

service over the Internet, from books to computers to automobiles, from airline tickets to

flowers to appliance repair services. Consumers also now buy and sell stocks and engage

in a wide variety of business transactions on-line.

Not only is the Internet proving an effective marketplace for companies providing

products and services, but, in many ways, marketing, advertising and sales over the

Internet have provided customers with more infonnation and more control than

traditional fonns ofmarketing and sales, such as through television advertising, by mail

or using the telephone. Because the Internet is an interactive medium, consumers on the

Internet have greater control over what, when and how much infonnation they receive

about a product or service. Similarly, businesses are generally able to target their

marketing on the Internet to a higher degree than through more conventional marketing

4~ Remarks by William M. Daley, Secretary of Commerce, at Press Conference on
E-Commerce, Washington, D.C. (Feb. 5, 1999) (text available at
http://pdq2.usia.gov.scripts/cqcgi.exe).

5~ President's Memorandum for the Heads ofExecutive Departments and Agencies,
34 Weekly Compo Pres. Doc. 2396 (Dec. 7, 1998).
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methods, thereby ensuring that products and services tend to be marketed, and more

detailed product information can be directed, towards consumers who are likely to be

interested in them. The Internet thus has the potential greatly to increase the

effectiveness and benefits ofmarketing, by giving better information to interested

consumers, without some of the costs incurred with conventional marketing methods

such as television advertisements, 'junk mail" and the like. Lower costs and more

efficient marketing and customer service can, in tum, allow lower price service offerings.

II. TELEPHONE SERVICES ARE PARTICULARLY WELL SUITED TO
BEING PURCHASED OVER THE INTERNET

While the Internet is amenable to the sale ofmany products, it offers particular

opportunities for the efficient marketing and convenient purchase of telephone services:

• Lower costs. Marketing, sign-up, customer care and billing costs are all lower over

the Internet, and these cost savings can be passed on to consumers through lower

rates.

• Greater convenience. Customers get information only when they choose to access a

carrier's website at a time that is convenient for them, and they can spend as long as

they want reviewing the information on the website.

• More information. A carrier's website contains far more information than any direct

mail, television, telemarketing or in-person solicitation, and customers control how

much information they want to receive.

• Additional choices. The Internet's high speed, low costs and interactivity offer a

highly effective medium for transmitting information about new products and

services to customers.

4



Not surprisingly, many telephone companies, including Tel-Save, actively use the

Internet to market their products and services. Most major telephone carriers offer

websites where there is a massive amount of information concerning their rates, calling

plans, as well as other products or services. In addition to offering the ability to choose a

carrier's products and services, websites may contain promotional materials, a list of

consumers' frequently asked questions, and the terms and conditions of the carrier's

offerings. In fact the Commission has today mandated that carriers that have a website

must post on-line their rates, terms and conditions oftheir interstate, domestic long

distance services.6 The website will usually provide an email address or toll-free

telephone number so that consumers may contact the carrier to obtain more information.

In addition, some telephone companies, including Tel-Save, also market their

services through Closed User Groups ("CUGs"), such as America Online or the

Microsoft Network. A CUG is a separate system which contains its own content, as well

as offering access to the Internet. Using a CUG requires consumers to open an account

with the CUG, and provide the CUG with their name and address and typically a credit

card or debit card number to pay the CUG's fee. Before accessing the CUG's service, a

consumer must enter the name of the CUG account and a password. Users of a CUG

may obtain information about, and choose, a participating carrier's long distance services

through the CUG rather than having to go to the carrier's website via the Internet.

Because access to the CUG's network is limited, the consumers who may potentially

6 "FCC Increases Consumer Access to Long Distance Rate Information", FCC Press
Release (Mar. 18, 1999).
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choose a carrier's service through a cua are limited to those who have access to a

prearranged cua account. Like the information offered on carrier's websites, the

information available to the eua user is also extensive, with full details of the carrier's

rates and terms and conditions available for review.

Telephone companies that market their services through the Internet and eUGs

verify a consumer's decision to change carriers by having the consumer execute a letter

of agency ("LOA") while on-line. Consumers see on their computer a screen that

contains all ofthe information required for an LOA by the Commission's rules, and then

consumers electronically sign the LOA by clicking buttons on their computer to indicate

their assent to the LOA's terms.

The electronic LOA, however, is only reached after the consumer has decided to

switch carriers. Until then, the consumer has been able to review extensive information

about the carrier's services, including full rate information. The consumer may also, if it

wished, have done extensive comparison between the services offered by competing

carriers by also accessing their websites. The consumer can analyze and digest this

information for as long as it wants before deciding to switch service. It is only once this

decision is made that the consumer would begin to fill out the required information and

execute the electronic LOA.

Therefore, by the time a consumer is completing an electronic LOA, they have

had far more information about the services available to them than traditional marketing

methods such as telemarketing or solicitation through the mail or at a shopping mall.

Even more importantly, the consumer has exercised substantial control over the

information it has received. The interactive process ofproviding information on-line,

6



whether via the Internet or through CUG networks, leads to more accurate comparisons

between carriers, more competition based on prices and terms rather than image, and

more intelligent purchasing decisions by consumers than where a consumer is confronted

by a salesperson on the telephone or at a shopping mall.

In summary, the Internet is the most promising and useful medium for companies

marketing and customers purchasing telephone services. It provides for the greatest level

of informed consumer choice between telephone carriers, thereby increasing overall

competition in the provision oftelephone services. This superior marketing and

convenient on-line sign-up is also less costly and more efficient than conventional

methods, creating cost savings that can be passed on to the consumer.

The Commission should ensure that its rules do not reduce this competition and

better-informed consumer choice by unnecessarily over-regulating the marketing of

telephone services over the Internet. It would be ironic indeed if the agency charged with

promoting the development ofcommunication and information technologies and

encouraging their widespread use, and most closely associated with the future potential of

the Internet, erected barriers to the use ofthis technology by consumers to purchase

communications services themselves.7 Unfortunately, however, the tentative conclusions

of the FNPRM, if adopted by the Commission, would do just that.

7 President Clinton included as part of the principles for facilitating the growth of
e-commerce that "governments should refrain from imposing new and unnecessary
regulation, bureaucratic procedures, or taxes and tariffs on commercial activities that take
place via the Internet;" that government "should not assume... that the regulatory
frameworks established over the past sixty years for telecommunications, radio and
television fit the Internet;" and that "existing laws and regulations that may hinder

[Footnote is continued on next page]
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III. THE CURRENT LETTER OF AGENCY RULES MAY BE SATISFIED
OVER THE INTERNET AND ARE SUFFICIENT TO PROTECT
CONSUMERS FROM SLAMMING

The FNPRM tentatively concludes that on-line LOAs with electronic signatures

submitted over the Internet are not a valid method for consumers to change carriers. The

FNPRM suggests that only a paper LOA signed in ink will meet the requirement that

LOAs be written and signed. For both legal and policy reasons, these tentative

conclusions are wrong, and the Commission should reject them and allow e-commerce to

flourish without needless regulation.

The FNPRM's conclusion that writing must be on paper and that signatures must

be in ink abruptly rejects more than a century oflegal precedent, which has permitted

parties to write and sign binding contracts using new technologies that range from the

telegraph to the fax machine. In each such instance, the new technology was found to be

the equivalent ofpaper writing and ink signatures, and commerce was allowed to go

forward using the new technologies.

[Footnote continued from previous page]

electronic commerce should be reviewed and revised or eliminated to reflect the needs of
the new electronic age." A Framework For Global Electronic Commerce (Jul. 1, 1997)
(text available at htt.p:/Iwww.whitehouse.gov/WHlNew/CommerceJread.html). The
Commission's commitment to a dynamic Internet was confirmed by Chairman Kennard
last week when he observed: "As long as I am Chairman of the Federal Communications
Commission, this agency will not regulate the Internet." Remarks by William E.
Kennard,~. Finding commercial transactions executed over the Internet to be
invalid, and the written authorizations and electronic signatures that accompany them to
be unreliable, is a far more serious attack on the Internet than any regulation.
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The issue is most frequently seen in connection with the Statute ofFrauds, the

centuries-old requirement that certain contracts be in writing and signed by the parties.

~ U.C.C. §§ 2-201 and 8-319; Restatement (Second) of Contracts § 110 (1979). Courts

have liberally construed the requirements that contracts be in writing and signed by the

parties to ensure that contracts created through modem technology are legally

enforceable. Thus, courts have held that telegraphs, telexes, Western Union mailgrams

and even magnetic tape do constitute writings sufficient to establish a contract. ~

generally George B. Delta and Jeffrey H. Matsuura, The Law ofthe Internet, (1998)

§ 9.2[C]. As early as 1869, the New Hampshire Supreme Court observed:

[i]t makes no difference whether that operator writes the offer or the acceptance...
with a steel pen an inch long attached to an ordinary penholder, or whether his
pen be a copper wire a thousand miles long. In either case the thought is
communicated to the paper by use of the finger resting upon the pen; nor does it
make any difference that in one case common record ink is used, while in the
other case a more subtle fluid, known as electricity, performs the same office.

Howley v. Whipple, 48 N.H. 487,488 (1869).

Just as there is no substantive difference between a telegraph or a telex and a

handwritten letter, there is also no substantive difference between a telegraph and a telex

and an electronic submission over the Internet. All are forms ofcommunication reduced

to tangible form.

The courts' treatment ofthe requirement for a signature is also instructive. When

construing statutory requirements that certain contracts be signed, the courts have found

many writings to be signatures, as long as the words or symbols used were sufficient to

identify the parties. For example, the typewritten code letters on a telex or a telegram

have been held to be signatures, as have facsimiles and printed letterhead. ~e.:.g.,

9



American Dredging Co. v. Plaza Petroleum, Inc., 799 F. Supp. 1335 (E.D.N.Y. 1992)

(telex notation that read "ADCO CMDN" indicating that buyer had received telex

constituted a manifestation of assent and, therefore, a valid signature);~ generally,

Delta & Masuura, .s1l1lli!, § 9.02[C][2].

Two factors were important in recognizing electronic signatures contained in

telexes and telegraphs: first, the reliability and widespread use ofthe telex and telegraph

in commerce at the time and, second, the clear objective indication of assent to the terms

of the contract by the placing of the signature on the telex or telegraph. lit Both these

factors apply to signatures contained in electronic mail and transmissions over the

Internet. Both electronic mail and the Internet are widely used in commerce and are

generally accepted as reliable. A person who sends an electronic mail message, or places

an order over the Internet, is clearly indicating their consent to be bound by the

transaction.

The law's recognition of new technology is reflected in the Uniform Commercial

Code which defines "signed" to include "any symbol executed or adopted by a party with

present intention to authenticate a writing." U.C.c. § 1-201(39). Similarly, in 1996 the

Federal Reserve amended Regulation E under the Electronic Funds Transfer Act of 19788

to allow that "preauthorized electronic fund transfers from a consumer account may be

8 15 U.S.c. §§ 1693 - 1693p (1998).
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authorized only by a writing signed or similarly authorized by the consumer.9 The

Federal Reserve staff interpreted this regulation to permit electronic authorization on a

computer as long as it is stored in the computer's memory, can be readily identified as

providing authorization, and the terms of the transfer are clear and understandable. 10

Other Federal agencies endorsing electronic signatures include the Internal

Revenue Service, the US. Treasury and the Securities and Exchange Commission. These

agencies allow, or plan to allow, electronic filing ofdocuments, or otherwise recognize

electronic signatures, even though statutes require that these filings be "signed.,,11 Recent

drafts of the Uniform Commercial Code also reflect a recognition that transactions

conducted electronically are as reliable as transactions recorded on paper. 12 In addition,

9 12 C.F.R. § 205.IO(b).

10 Id. § 205, supp I~ 10(b)-5 to lO(b)-6.

II The I.R.S. is charged with developing procedures for the acceptance of signatures in
digital or other electronic form. ~ I.R.e. § 6061(b). The I.R.S. already accepts
electronic signatures for some filings, ~, ~.g., Treas. Reg. § 31.3402 (form and contents
ofwithholding exemption certificates), and has established pilot programs for accepting
the electronic filing ofpersonal tax returns, including an electronic signature. ~ E-File
- A Proven Alternative, I.R.S. News Release FS-99-03 (Jan. 1999). The US. Treasury
gives full legal effect to electronic signatures with respect to electronic transfers of U.S.
securities. ~ e.F.R. § 370.54. The S.E.C. defines "signature" as including "an
electronic entry in the form of a magnetic impulse or other form of computer data
compilation of any letter or series of letters comprising a name, executed, adopted or
authorized as a signature." 17 C.F.R. § 232.302.

12 Under the most recent Discussion Draft ofArticle 2 of the Ue.C., contracts are
enforceable if "stored in electronic or other medium and is retrievable in perceivable
form" and if they are "authenticated" rather than "signed". ~ National Conference of
Commissioners on Uniform State Laws, Uniform Commercial Code Revised Article 2
Sales (Mar. 1, 1999 Draft) §§ 2-102(22),2-201 (viewed Mar. 17, 1999)
<http://www.law.upenn.edu/library/ulc/ucc2/ucc2399.htm>.
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numerous states have adopted statutes giving electronic or digital signatures full legal

effect in particular circumstances. 13 The FNPRM appears to be alone in its distrust of the

reliability of electronic authorizations.

The FNRPM not only contradicts the practice of other government agencies, but

the practices of the Commission itself. Comments on the FNPRM and on most other

rulemakings may be filed with the Commission electronically rather than on paper with

an ink signature. 14 The Commission also has established an electronic system for the

submission and grant of license applications with no pen and ink requirement. 15 The

Commission found that a requirement that certain filings be signed under penalty of

peIjury was no obstacle to the use of electronic signatures. 16 The Commission also has

noted the efficiency that results from the use of such electronic communication. 17

As the drafters of the Uniform Commercial Code suggest, "common sense and

commercial experience" should be used in determining whether a signature provides

authentication. ~ U.C.C. §1-201, cmt. 39. Applying common sense and commercial

13 At least twenty-nine states have adopted statutes giving electronic signatures legal
effect in at least some circumstances. ~, ~.g.; Florida's Electronic Signature Act of
1996, Fla. Stat. Ann. § 282.70 (1998).

14 FNPRM at~ 247.
15 47 C.F.R. § 1.917(d) ("'Signed,' as used in this section, means ... for electronically
filed applications only, an electronic signature. An electronic signature shall consist of
the name ofthe applicant transmitted electronically via ULS and entered on the
applications as a signature.").

16 In re Biennial Regulatory Review, Report and Order, FCC 98-234, at ~ 45 (reI. Oct. 21,
1998).

17 In re Revision ofPart 22 of the Commission's Rules, Report and Order, 9 FCC Rcd.
6513, at ~ 39 (1994).
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experience to the Internet strongly suggests that forms submitted over the Internet

containing a person's name should be considered signed by that person. Many millions

ofdollars of goods are purchased over the Internet every day, and many ofthese contracts

are specifically required to be in writing and signed by the purchaser. ~ U.C.C.

§ 2-20 I(l) (contract for sale ofgoods over $500 must be in writing and signed by the

party against whom enforcement is sought). Clearly, the large number of businesses who

today sell goods worth over $500 over the Internet could not accept a government

pronouncement that all of these contracts are unenforceable because they will be

considered to be not in writing or signed by the purchaser.

Even in connection with telephone services, millions of consumers have already

changed carriers by purchasing long distance service on-line. These consumers clearly

had confidence in the reliability and accuracy of the Internet to transmit their

authorizations to the carrier. Imposing additional inconvenience and cost on all such

consumers by requiring an additional method ofverification, such as a paper LOA with

an ink signature or third party verification by telephone, is unnecessary, costly and

unjustifiable.

IV. ELECTRONIC LOAs SUBMITTED OYER THE INTERNET PROVIDE
CONSUMERS WITH MORE PROTECTION THAN ANY OTHER
VERIFICATION METHOD

Electronic LOAs must be accepted not only because ofmore than a century of

legal precedent, but also because they provide more protection for consumers than any

other method for verifying preferred carrier changes, including paper LOAs with ink

signatures.

13



A paper LOA with an ink signature provide a tangible record of a customer's

informed decision to change carriers; it includes the customer's name, address, and

telephone number and it emphasizes to the customer that a deliberate decision regarding a

change in carriers is being made. All of these policy objectives are satisfied by a carrier

change executed over the Internet. I8

As discussed above, the requirement that consumers fill in the information on the

Internet screens makes carrier changes over the Internet a more deliberate process than

simply responding to questions over the telephone or signing and returning a printed form

prepared by the carrier and sent to the consumer through the mail or presented at a street

comer booth. To purchase long distance service, a customer initiates the process by

accessing a carrier's on-line site. The customer can then review as much information

about that carrier's service as it needs and can access the website of competing carriers

and review detailed information about competing services. Once the customer has

digested all this information, which can take as long as the customer wants, the customer

makes its informed choice about long distance service. It is only at the end of this

process, when the customer has absorbed all the information it needs to make its decision,

that a customer would start to fill out the required information and execute the electronic

LOA to switch carriers.

18 These Comments assume that the carrier change submitted over the Internet meets all
the other requirements of47 C.F.R. § 47.1160 (1999) as to content, sole purpose, no
promotional language, etc.
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Similarly, the infonnation submitted electronically by the customer over the

Internet is as pennanently recorded as a paper LOA returned by mail or a tape recording

of a telephone conversation. Retention of electronic infonnation is at least as reliable and

as accurate as the storage of paper records, and a written record ofan Internet

transmission may be produced ifnecessary.

Authorization and verification of a carrier change over the Internet also identifies

the subscriber more reliably than a paper LOA. To effect a carrier change over the

Internet typically requires the person making the change to provide the subscriber's

name, address and telephone number, but also a credit card or debit card or equivalent

number by which bills will be paid. This information must be correct for a change to be

effective. 19 The requirements that the person completing the fonn on the Internet know

all of the relevant personal infonnation about the subscriber and have a valid credit card

or debit card number and expiration date makes an Internet carrier change much less

susceptible to fraud than a paper LOA. A paper LOA simply has a signature at the

bottom of a fonn printed by the carrier and mailed to the subscriber's address or

presented at a street corner or in a shopping mall. It is more likely that someone would

19 When a customer provides Tel-Save with details of a credit card as part of their
selection of Tel-Save's services over the Internet, for example, Tel-Save validates that
credit card before the transaction is completed. If any of the credit card details are
incorrect the authorization will be denied, and Tel-Save will not accept the carrier change
submitted by the customer.
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be able fraudulently to sign another person's name at the bottom ofa form and return it to

a carrier than be able to fill out all the personal details of another on an Internet form and

provide that person's credit or debit card number, name and expiration date.

Carrier changes submitted through a subscriber's CUG are even less subject to

potential abuse because of the added protection of the safeguards surrounding the

subscriber's CUG account. Unlike the Internet, certain sites on a CUG system can be

accessed only by subscribers to that CUG system. This means that, in addition to the

personal information about the subscriber, any person making a change of carrier on a

CUG network must also have access to the subscriber's CUG account and know its

password.

Thus, submitting carrier changes on-line, whether over the Internet or via a CUG

network, is not only as good as the paper LOA, but far superior. Marketing of this

service provides more information to the consumer, in a more useful form and at a more

convenient time. Consumers have more control over the information received and given

to the carrier and can be more deliberate and methodical when making their choice of

carrier. The record of the transaction is more reliable than a mark on the bottom of a

printed piece ofpaper or the tape of a recorded telephone verification.2o

Finally, the Commission rules on slamming are not the only protection available

to consumers using the Internet. General consumer protection laws continue to operate,

20 As an additional safeguard, Tel-Save confirms all carrier changes submitted on-line by
an e-mail message back to the customer when the carrier change is first submitted to the
local exchange carrier and another e-mail message when the switch in carrier has been
executed by the customer's local exchange carrier.

16



prohibiting fraudulent or deceptive practices by telephone carriers. Also, carrier changes

over the Internet typically require the use ofcredit or debit cards or other fonns of

authorized payment mechanisms, each with their own protection mechanisms. Credit

card purchases, for example, come with their own protection under federal and state law

as well as part ofthe credit card agreements, especially with regard to unauthorized use

ofthe card.21

V. PIC FREEZES COULD BE CONVENIENTLY, EFFICIENTLY AND
RELIABLY LIFTED OVER THE INTERNET

The compelling arguments in favor of letting subscribers change carriers through

use ofthe Internet apply equally to PIC freezes. PIC freezes lose much of their utility

and public benefit if they become difficult for consumers to lift. PIC freezes that operate

to frustrate changes a consumer wants to make in its carrier have the same effect as a

slam: consumers are forced to use a telephone carrier that they do not want to use.

Allowing a consumer to use the Internet to lift PIC freezes - via electronic mail or

accessing a LEC's website - would facilitate switches between carriers at the consumer's

initiative and provide a record confinning the consumer's choice. This is

pro-competitive while still providing consumers protection against slamming while the

PIC freeze is in place.

21 Credit card use is governed by the Consumer Credit Protection Act, 15 U.S.c. § 1643
~ seq., and the Fair Credit Billing Act, 15 U.S.C. § 1666.m~. Debit card use is
governed by the Electronic Funds Transfer Act, 15 U.S.c. § 1693 ~ ~., and
Regulation E promulgated thereunder, 12 C.F.R. § 205. The Unifonn Consumer Credit
Code §§ 5.109-5.115 also apply to credit card use.
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VI. BUNDLING INTERLATA AND INTRALATA SERVICE IS
PRO-COMPETITIVE AND IN ACCORDANCE WITH THE
COMMISSION'S CURRENT RULES

In the FNPRM, the Commission stated its tentative conclusion that it is a violation

of the Commission's verification rules for a carrier to state that "in changing to that

[carrier's] long distance service, the consumer also agrees to change to the [carrier's]

intraLATA toll service where applicable." In other words, the FNPRM can be read as

proposing to bar the offering of discounted bundles of services, saying that a carrier

cannot require a customer to accept both interLATA and intraLATA toll service from

that carrier in order to take advantage of a discounted plan. Tel-Save submits that this

tentative conclusion is incorrect and that a non-dominant carrier's "bundling" of

interLATA and intraLATA service can be pro-competitive, increase efficiency and

benefit consumers.

In a competitive market such as long distance telephone services, it is not harmful

for a business without market power to bundle its products or services together.

Bundling enables a business to offer the combined services or products at a lower cost to

the consumer than if each product or service were sold separately. Consumer demand for

unbundled products will be met by these carriers and by their competitors. Consumer

choice and utility is increased by the competition between bundled and unbundled

product offerings.

Bundled packages of services are common in the telecommunications industry

and have led to important efficiencies and lower costs for customers. A determination

that bundling violates the Commission's rules for long distance services would

significantly reduce competition in this area of the industry and lead directly to increased
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costs for consumers. To do so in a proceeding directed not at the question ofbundling,

but one dealing with the terms of an order aimed at verification requirements, is clearly

inappropriate.

The Commission's suggestion in the FNPRM that bundling violates its slamming

rules appears to be based on the rule adopted previously requiring an LOA to "contain

separate statements" regarding a consumer's choice of carrier for interLATA and

intraLATA service. 47 C.F.R. § I 160(e)(4). The Commission recognized, however, that

these "separate statements" may be contained in one LOA. !d.

Tel-Save agrees that consumers should be made fully aware that they are

changing carriers for both kinds of telephone service if they purchase a bundled package.

The Commission's requirement for separate statements is an effective method of

achieving this. This should not mean that bundling is prohibited, even when the changes

in both types of service are contained in separate statements within an LOA. A rule

aimed at the form information to a consumer must take should not be used to regulate the

substance of the services being offered to the consumer, especially when the substance of

the services is pro-competitive and increases consumer welfare.

CONCLUSION

Consumers benefit from the opportunity to purchase long distance service on-line

and over the Internet. Consumers enjoy lower rates because marketing, sign-up, billing

and customer care costs are lower. Consumers have greater convenience - they can sign

up whenever they want and at their own pace. Consumers get more information -

websites tell consumers far more about a carrier's offerings than any direct mail,
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telemarketing or in-person solicitation, and consumers digest this information and get all

of their questions answered before beginning the sign-up process. Consumers have

additional choices - the Internet's speed, low cost and interactivity are a highly effective

medium for transmitting information about new offerings to consumers quickly and

encourage competition based on the prices and terms of services offerings rather than

image advertising.

Consumers also benefit from the opportunity to purchase long distance service

on-line and over the Internet because the electronic LOAs that are used to complete the

sale provide consumers with greater protection against slamming than paper-and-ink

LOAs and other verification methods. Consumers choose to initiate the purchase process

by accessing the carrier's site. Consumers spend as much time as they want reviewing

information about offerings. When and if they are ready, consumers initiate the sign-up

process. Consumers provide not only their name, address and phone number, but also a

payment mechanism (such as a credit card number and expiration date), the validity of

which is confirmed before a carrier change is initiated. Consumers that are members of a

CUG also enter an account number and password in order to access the system and the

carrier's site on that system.

Consumers are responding to these benefits from the purchase of long distance

services on-line. Millions ofconsumers have purchased these long distance services

from a variety ofcarriers with on-line sign-up, billing and customer service options since

December 1997 when Tel-Save began to market its long distance service on-line. The

choices ofthese consumers -and the right ofother consumers to make such an informed,

convenient and reliable choice in the future - should be respected, and current Internet

20



marketing efforts and electronic LOAs used for switching carriers should be accepted as

in accordance with existing Commission rules. Ample historical precedent, as well as the

current practices ofmany government agencies including the Commission itself, shows

that "writing" and "signatures" may be electronic as well as paper-and-ink.

To facilitate further consumer choice between long distance carriers, the power of

the Internet should be available for the lifting ofPIC freezes as well. Consumer choice

and the availability of low cost packages of services should also not be reduced by

placing unnecessary limits on the ability of non-dominant carriers to market and provide

the fullest possible range oftelephone services, including discounted bundled offerings,

with full disclosure to consumers.

Respectfully submitted,
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